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On April 28, 2005, a jury convicted Defendant St. C arence D
Avery of one count of honest services mail fraud and one count of
unaut hori zed sal e of governnent property. Presently before the
Court is Defendant’s Mdtion for Judgnent of Acquittal pursuant to
Federal Rule of Crimnal Procedure 29 or, in the alternative
Motion for a New Trial pursuant to Federal Rule of Crimnal
Procedure 33. For the reasons that follow, the Mdtion is deniedin
its entirety.
l. BACKGROUND

On Decenber 21, 2004, a grand jury returned a two-count
i ndi ctment charging Defendant wth one count of honest services
mai | fraud, in violation of 18 U . S.C. 88 1341 & 1346, and one count
of unauthorized sale of governnent property, in violation of 18
US C § 641. The Indictnment alleged that, from in or about
Decenber 2003 to in or about January 2004, Defendant, a Staff
Sergeant and Supply Specialist inthe United States Arny, illegally
sold five mlitary issue Point Blank Interceptor CQuter Tactica

Vests (“OIVs”) on eBay, an internet auction site, and one pair of



mlitary i ssue Small Arns Protective Inserts (“SAPIs”) via e-mail.!?
After a three-day trial, the jury convicted Defendant of both
counts of the Indictnent.
['1. DI SCUSSI ON

In the i nstant Motion, Defendant argues that heis entitled to
a judgnment of acquittal under Rule 29 because the evidence
presented by the Governnent at trial was insufficient to establish
his guilt beyond a reasonable doubt on either count of the
I ndi ctnent. Defendant alternatively contends that he is entitled
to a newtrial under Rule 33 because the jury s guilty verdict is
contrary to the weight of the evidence; the Court erred in
excluding certain evidence proffered by Defendant on hearsay
grounds; and the Court erred in giving a “wllful blindness”
instruction to the jury.

A. Mdtion for Judgnent of Acquittal

Def endant argues that he is entitled to a judgnent of
acquittal wunder Rule 29 because the evidence presented by the
Governnent at trial was insufficient to establish his guilt beyond
a reasonabl e doubt on either count of the Indictnent. |n deciding
a notion for judgnment of acquittal pursuant to Rule 29, a court
must view all of the evidence introduced at trial in the Iight nost

favorabl e to the Governnment and uphold the verdict so |l ong as “any

! The Court will collectively refer to OTVs and SAPIs as “body
arnor.”



rational trier of fact could have found the essential el enents of

the crine beyond a reasonable doubt.” United States v. Voight, 89

F.3d 1050, 1080 (3d Cir. 1996) (quoting Jackson v. Virginia, 443

Uus 307, 319 (1979)). The court is required to draw all
reasonable inferences in favor of the jury' s verdict. Uni t ed

States v. Smith, 294 F.3d 473, 476 (3d Cr. 2002). The court is

not permtted to weigh the evidence or assess the credibility of
W t nesses, as both of these functions are for the jury. United

States v. Casper, 956 F.2d 416, 421 (3d Gr. 1992). Thus, the

defendant bears a “very heavy burden” when challenging the
sufficiency of the evidence supporting a jury verdict, United

States v. Coyle, 63 F.3d 1239, 1243 (3d Cr. 1995), and a finding

of insufficiency “should be confined to cases where the
prosecution’s failure is clear.” Smth, 294 F.3d at 476 (quoting

United States v. Leon, 739 F.2d 885, 891 (3d Gr. 1984)).

The Governnent’s theory at trial was that Defendant took the
body arnor at issue fromthe United States mlitary base at Fort
Bragg, North Carolina, where he was stationed, and sold it to the
public through eBay and enuil. Def endant argues that he is
entitled to a judgnent of acquittal because, although it is
undi sputed that he sold the body arnor at issue, the Governnent

presented no direct or circunstantial evidence tending to prove



that he had taken the body arnor fromthe United States mlitary.?
I n response, the Governnent points out that it presented extensive
testinmonial and docunentary evidence concerning, inter alia,
Def endant’ s direct access to body arnor, the unavailability of body
arnor to the general public, and actions taken by Defendant to
conceal his body arnor sales.

Viewed in the light nost favorable to the Governnent, the
evi dence supports the follow ng factual findings. Defendant, in
his capacity as a Supply Specialist, was responsi ble for ordering,
i ssuing, and inventorying body arnmor and other mlitary supplies
Wi thin his conpany of 130 soldiers. (04/25/05 N. T. at 75; 04/26/05
N.T. at 27, 91-92; Beckles Dep. at 7.) Supply Specialists obtain
body arnor froma civilian supply warehouse. (Beckles Dep. at 14-

16.) Prior to his conpany’s deploynent to Afghani stan i n Novenber

2 The Governnent does not dispute that it needed to establish
t hat Def endant t ook the body arnor fromthe United States mlitary,
as opposed to having acquired the property on the open market, to
prove the honest services nmail fraud count. See United States v.
Antico, 275 F.3d 245, 261 (3d GCr. 2001) (“To prove [honest
services mail] fraud, the evidence nust establish beyond a
reasonable doubt (1) the defendant’s knowing and wllfu
participation in a scheme or artifice to defraud, (2) with the
specific intent to defraud, and (3) the use of the mails . . . in
furtherance of the schenme.”) (citation omtted). Al t hough the
Government contends that it coul d have proven t he unaut hori zed sal e
of governnent property count even wthout establishing that
Def endant took the body arnor fromthe United States mlitary, the
Court need not resolve the issue. As discussed below, the
Government presented sufficient evidence to permt the jury to
reasonably infer that Defendant took the body arnor fromthe United
States mlitary, as opposed to having acquired the itens on the
open mar ket .




2002 and to Iraq in January 2004, Defendant had direct access to
hundreds of pieces of body arnor by virtue of his position as a
Supply Specialist. (04/26/05 N T. at 47-49; Gov't Ex. 87.) During
pre-depl oynent periods, the procedures for issuing and returning
body arnmor from the conpany’s supply warehouse were not strictly
foll owed. (04/26/05 N. T. 40-41, 43, 56-60, 81, 192-93; CGov't Ex.
87.) Captain Christopher Nyland, Defendant’s conpany comrander
testified that “things were run pretty fast and | oose down at the
war ehouse.” (04/26/05 N.T. at 82.) The body arnor issued for the
Af ghani stan depl oynment was never registered in the conpany’s
property book. (ld. at 42-43, 46.)

Pursuant to defense contracts, all body arnor is nade
exclusively for the United States mlitary, and cannot be |legally
obtai ned by civilians. (04/25/05 N.T. at 113; 04/26/05 N.T. at 10,
14-15, 195.) Mlitary personnel were obligated to return the body
arnmor to the United States mlitary upon conpletion of duty.
(04/25/05 N.T. at 110; 04/26/05 N T. at 10, 55, 59, 61; Beckles
Dep. at 20.) Although body arnor was in short supply in the
mlitary during the tinme periodin question, any surplus body arnor
must be dem litarized by total destruction pursuant to the policy
of the Departnent of Defense Reutilization and Marketing O fices.

(04/26/05 at 9-10, 12, 61.) The OTVs sold by Defendant® were

® Four of the five OTVs sold by Defendant were recovered from
buyers and offered into evidence at trial. The Governnent was
unable to recover the final OTV, as well as the one pair of SAPIs,
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manuf act ured by Poi nt Bl ank Body Arnor (“Point Bl ank”) pursuant to
a defense contract, sold to the United States mlitary, and shi pped
to mlitary facilities located in California, Pennsylvania, and
Texas between August 2002 and Septenber 2003.4 (04/25/05 N.T. at
119-22; Gov't Exs. 21-24.) Several of the Governnent’s w tnesses
testified that they had observed body arnor bei ng advertised for
sale on eBay and other Internet sites, but there is no record in
Def endant’ s “PayPal ” account, the account to which the proceeds
fromhis body arnor sales were submtted, of his having purchased
body arnor on eBay. (04/26/05 N.T. at 175-76.) Although federal
agents found nunerous docunents concerni ng Defendant’s body arnor
sales during a search of his honme, they did not find any receipts
regardi ng a purchase of body arnor by Defendant. (ld. at 142-43.)
Two of Defendant’s fellow sol di ers had never before seen brand new
body arnmor for sale in Fayetteville, North Carolina, where
Def endant resided. (ld. at 60-61; Beckles Dep. 23-24.)

On Decenber 11, 2003, Defendant sold a non-mlitary item on

bot h of which had been purchased by Mark Stuart, an Arny infantry
soldier, prior to his deploynent to lraq. Stuart testified that he
was evacuated out of the Iraq after being wounded, and the OTV and
SAPI s he purchased from Def endant were | eft behind. (04/25/05 N. T.
at 101-02.)

“Poi nt Bl ank assigns a unique serial nunber to each OTV upon
manufacture. (04/25/05 N.T. at 116, 119, 121.) Once the OTVs are
shipped into mlitary custody, however, they are no | onger tracked
by uni que serial nunbers. Rather, the Arny processes the OTVs in
bul k by generic “National Stock Nunbers” corresponding to size
(i.e., small, nmedium large, extra-large). (04/26/05 N.T. 11-12,
54-55; CGov't Exs. 27-28.)



eBay. (04/26/05 N.T. at 155-57; Gov't Ex. 79.) Defendant |isted
the item on eBay as being located at his honme address in
Fayetteville, shipped the itemfroma store in Fayetteville, and
listed his honme address as the return address on the shipping
receipt. (04/26/05 N.T. at 155-57; Gov't Ex. 9.) On the sane
dat e, Def endant shi pped one of the OIVs fromthe sane Fayetteville
store, yet he listed his nother’s Philadel phia address on the
shi pping receipt. (04/26/05 N T. 160-161; CGov't Exs. 6, 9.)
Al though there was no evidence that Defendant had ever noved from
Fayetteville, he had listed the OIV on eBay as being located in
Charlotte, North Carolina. (04/26/05 N.T. at 157; Gov't Ex. 79.)
I n subsequent sales of body arnor, Defendant listed the itens on
eBay as being |ocated in Philadel phia, yet the shipping docunents
showed that he had shipped the body arnor from Fayetteville.
(04/26/05 N.T. at 161, 164, 168-69; Cov't Exs. 6-8, 29, 48-49, 51,
and 79.) Defendant also |isted his nother’s Phil adel phi a address
as his return address on the shipping receipts for subsequent body
arnor sales. (lLd.) The shipping receipt prepared by Defendant for
the pair of SAPIs he sold lists the contents of the package as
“Conmput er Disks and Photo Franes,” yet the purchaser of the SAPIs
never purchased conputer disks or photo frames from Defendant.
(04/25/05 N.T. at 99-100; CGov't Ex. 7.) In response to three
separate inquiries by his superior officers subsequent to the sal es

in question, Defendant denied selling body arnor on eBay.



(04/26/05 N.T. at 93-95.)

Def endant essentially contends that there are two fatal flaws
in the Governnent’s theory that he took the body arnor from the
United States mlitary, as opposed to having acquired the body
arnor on the open market. Defendant first points to the |ack of
evi dence that the body arnor he sold was ever sent to Fort Bragg
from the mlitary facilities to which they were originally
delivered by Point Blank. Based on evidence of, inter alia, the
strict control neasures enployed by the mlitary and defense
contractors to prevent civilians fromgaini ng access to body arnor,
Def endant’ s direct access to and control over hundreds of pieces of
body arnor prior to the sales in question, and the absence of any
record of Defendant havi ng purchased t he body arnor on eBay or from
sonme other non-mlitary source, the Court finds that jury could
reasonably infer the body arnor at i1issue had been sent to Fort
Bragg fromthe mlitary facilities to which they were originally
delivered by Point Blank. Def endant also argues that the
Governnment’ s case i s underm ned by the absence of evidence that any
body arnor was ever reporting as m ssing or stolen fromDefendant’s
conpany. Based on evidence of, inter alia, Defendant’s ability to
access and control the property books for his conpany, the | ack of
accountability for mlitary supplies issued from the supply
war ehouse during pre-depl oynent periods, and Defendant’s attenpts

to conceal his body arnor sales from his superior officers, the



Court finds that the jury could reasonably infer that the conpany’s
supply records, to the extent that they were naintained at all

were i naccurate. Although the Governnent’s case did not conpletely
forecl ose the possibility that Def endant obtai ned t he body arnor at
issue from a source other than the United States mlitary, the
Court concludes that the vast array of circunstantial evidence
presented by the Governnent at trial was collectively sufficient to
permt a reasonable juror to conclude beyond a reasonabl e doubt
t hat Def endant took the body arnor at issue fromthe United States

mlitary. See United States v. Sandini, 888 F.2d 300, 311 (3d Gr.

1989) (“We realize that other inferences are possible from the
evi dence, but that circunstance does not justify us in rejecting
the jury’'s verdict . . . . ‘[T]he evidence does not need to be
i nconsistent with every conclusion save that of guilt if it does
establish a case fromwhich the jury can find the defendant guilty

beyond a reasonabl e doubt.’”) (quoting United States v. Cooper, 567

F.2d 252, 254 (3d Gr. 1977)). As the Governnent presented
substantial evidence to support the jury’s findings in this and all
ot her respects, Defendant’s Mtion for Judgnent of Acquittal is
deni ed.

B. Mbtion for New Trial

Pursuant to Rule 33(a), “[u]pon the defendant’s notion, the
court may vacate any judgnment and grant a newtrial if the interest

of justice so requires.” Fed. R Cim P. 33(a). Def endant



contends that he is entitled to a new trial because the jury’'s
guilty verdict on both counts of the Indictnment was contrary to the
wei ght of the evidence; the Court erred in excluding certain
evi dence proffered by Defendant on hearsay grounds; and the Court
erred in giving a “wllful blindness” instruction to the jury.

1. Verdict contrary to weight of evidence

Def endant argues that he is entitled to a new trial because
the jury’'s guilty verdict on both counts of the Indictnment was
contrary to the weight of the evidence. A district court is
enpowered to order a newtrial onthis ground “only if it ‘believes
that there is a serious danger that a m scarriage of justice has
occurred - that is, that an innocent person has been convicted.’”

United States v. Brennan, 326 F.3d 176, 188-89 (3d Cr. 2003)

(quoting United States v. Johnson, 302 F.3d 139, 150 (3d Cr.

2002)); see also United States v. Nissenbaum Crim A No. 00-570-
01, 2001 W 503243, at *1 (E.D. Pa. May 8, 2001) (stating that
court is permtted to grant newtrial “only where the wei ght of the
evi dence preponderates so heavily against the verdict that to all ow
it to stand would result in a mscarriage of justice”) (citations
omtted). Al though the court “exercises its own judgnent in
assessi ng the Governnent’s case” under Rule 33, Brennan, 326 F.3d
at 189, the court “may not rewei gh the evidence and set aside the
verdict sinply because it feels sonme other result would be nore

reasonabl e.” Ni ssenbaum 2001 W. 503243, at *1 (citation omtted).
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The Third Crcuit has enphasized that “nmotions for a new tria
based on the wei ght of the evidence are not favored . . . [and] are
to be granted sparingly and only in exceptional cases.” &v't of

the Virgin Islands v. Derricks, 810 F.2d 50, 55 (3d Gr. 1987)

(citations omtted).

Havi ng i ndependently assessed the evidence presented by the
Governnent at trial, the Court concludes that this is not one of
the exceptional cases in which the weight of the evidence
preponderates so heavily against the verdict that a new trial is
necessary to avoid a mscarriage of justice. To the contrary, for
substantially the sane reasons set forth in support of the jury’'s
verdict in Part Il.A above, the Court finds that the jury’ s verdi ct
was supported by the weight of the evidence. Accordingly,
Def endant’ s Motion for a New Trial is denied in this respect.

2. Evidentiary ruling

Def endant al so contends that he is entitled to a new trial
because the Court erred in sustaining the Governnment’s objectionto
the introduction of certain evidence by defense counsel during his
cross-exam nation of one of the Governnent’s witnesses. At trial,
First Sergeant Bruce Myers, one of Defendant’s supervisors,
testified that he was present during a neeting in Irag at which
Sergeant Maj or M chael Huf frman, a superior officer, asked Def endant

whet her he had sold body arnor on eBay.® (04/26/05 N.T. at 93.)

®> The meeting took place in or about April 2004, subsequent to
the body arnor sales alleged in the Indictnent.



According to Meyers, Defendant responded by denying that he had
sold body arnmor on eBay. (ld. at 93-94.) On cross-exam nation,
Meyers admtted that he could not recall “every last detail” of
Huf fman’s neeting wth Defendant. (ILd. at 103.) Over the
Governnent’s objection, defense counsel sought to refresh Meyers

recollection of the neeting by presenting him wth a statenent
attributed to Huffman in an report prepared by Kishara Gant, a
Speci al Agent for the United States Departnent of Defense, who had

interviewed Huffman on February 1, 2005. (Id.; see also Def.’s

Mot. Ex. 1.) According to the interview report, “[Huffmn]
i ndi cated that during [his] conversation [wth Defendant] in Iraq,
[ Def endant] stated that he had purchased body arnor and boots from
a man in downtown Fayetteville, NC.” (Def.’s Mdt. Ex. 1.) The
Court overrul ed the Governnent’s obj ection and i nstructed Meyers to
read Huffman’s statement to hinself. (04/26/05 N T. at 104.)
Meyers read Huf fman’ s statenent and stated that it was “incorrect.”
(ILd.) Defense counsel thereafter sought to further cross-exan ne
Meyers with Huffrman’s statenment in an attenpt to rebut the
Governnment’s theory that Defendant had taken the body arnor from
the United States mlitary. The Governnent raised a hearsay
obj ection to defense counsel’s further use of Huffnman’ s statenent,
and the Court sustained the Governnent’s objection. (ld.)

Def endant does not dispute that Huffman’s statenment in the

interview report is hearsay, i.e., “a statenent, other than one

12



made by the declarant while testifying at the trial or hearing,
offered in evidence to prove the truth of the matter asserted.”
Fed. R Evid. 801(c). Nor does Defendant contend that Huffnman’s
statenment is adm ssible under any of the enunerated exceptions to
the hearsay rule set forth in Federal Rules of Evidence 803 and
804. Defendant instead argues that Huf fman’s hearsay statenent is
adm ssible wunder Federal Rule of Evidence 807, the residual
exception to the hearsay rule. Rule 807 provides as foll ows:

A statenment not specifically covered by [any
of the hearsay exceptions in] Rule 803 or 804
but havi ng equi val ent circunstanti al
guar ant ees of trustworthiness, is not excluded
by the hearsay rule, if the court determ nes
that (A) the statenent is offered as evidence
of a material fact; (B) the statenment is nore
probative on the point for which it is offered
than any other evidence which the proponent
can procure through reasonable efforts; and
(C© the general purposes of these rules and
the interests of justice will be best served
by adm ssion of the statenment into evidence.
However, a statenent may not be adm tted under
this exception unless the proponent of it
makes known to the adverse party sufficiently
in advance of the trial or hearing to provide
the adverse party with a fair opportunity to
prepare to neet it, the proponent’s intention
to offer the statenment and the particul ars of
it, including the nanme and address of the
decl arant .

Fed. R Evid. 807. Thus, before a hearsay statenment may be
admtted under Rule 807, the proponent of the statenment nust
satisfy fiverequirenents: “trustworthiness, materiality, probative

i nportance, interests of justice, and notice.” Coyle v. Kristjan

Pal usalu Mar. Co., 83 F. Supp. 2d 535, 545 (E.D. Pa. 2000), aff’d,
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254 F.3d 1077 (3d Cr. 2001). Rul e 807 should be invoked “very

rarely, and only in exceptional circunstances,” United States v.

Bailey, 581 F.2d 341, 347 (3d Cr. 1978), “lest its potential
breadth swal |l ow the carefully crafted narrowness of the enunerated

exceptions [in Rule 803 and 804].” Russo v. Abington Menil Hosp.

Cv. A No. 94-195, 1998 W. 967568, at *3 (E.D. Pa. Nov. 18,
1998)) .

The first requirenent for the adm ssion of a hearsay st at enent
under Rule 807 is that the statenent possess “circunstanti al
guarantees of trustworthiness.” Fed. R Evid. 807. I n
ascertai ning whether the proponent of the hearsay statenent has
made a sufficient show ng of trustworthiness, the court’s inquiry
must focus on whether “the circunstances surroundi ng t he maki ng of
the statement provide sufficient assurance that the statenment is
trustworthy and that cross-exam nation would be superfluous.”

ldaho v. Wight, 497 U S. 805, 820 (1990). Rel evant factors

bearing on trustworthiness include: (1) whether the decl arant nade
the statenment under oath; (2) whether the declarant voluntarily
made the statenent; (3) whether the statenment was based on the
declarant’s personal know edge; (4) whether the statenent
contradicted a prior statenent by the declarant; (5) whether the
statenent was videotaped in order to provide the jury with an
opportunity to wevaluate the declarant’s deneanor; (6) the

availability of the declarant for cross-examnation; (7) the
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proximty of time between the statenment and the events descri bed;
(8) whether the statement is corroborated; (9) the declarant’s
notivation to fabricate the statenent; (10) whether the statenent
is prepared in anticipation of litigation; (11) the statenment’s
spontaneity; and (12) whether the declarant’s nmenory or perception

was faulty. Geco v. Nat’l R R Passenger Corp., Cv. A No. 02-

6862, 2005 W. 1320147, at *5 (E.D. Pa. June 1, 2005). Because Rule
807 “speaks of ‘circunstantial guarantees of trustworthiness’ [,]
[a] suggestion of trustworthiness cannot suffice.” United

States v. Harrison, 296 F.3d 994, 1006 (10th Cr. 2002).

Def endant contends that any statenment made to federal
investigators by a highranking mlitary officer regarding a matter
about which the speaker has no real incentive tolie is inherently
trustwort hy. The trustworthiness of Huffman’s statenent is
conprom sed, however, by the fact that his statenent concerned
events that took place, at the very at |east, ten nonths earlier,
and whil e he was deployed in Iraq.® Moreover, Huffnman' s statenent
is contained in an interview report that he did not hinself
prepare, and there is no indication that the information he
provi ded during the interview was nmade under oath and subject to

the penalty of perjury. Because the Court cannot conclude that the

® Indeed, at trial, defense counsel attacked Meyers' ability
to recall the details of Huffman’s neeting wth Defendant, noting
that the neeting had taken place “about a year ago” in Iraq, where
“a lot goes on.” (04/26/05 N.T. at 103.)
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trustworthiness of Huffman’s hearsay statenment is “so clear from
the surrounding circunstances that the test of cross-exam nation
woul d be of marginal utility,” Wight, 497 U S. at 820, Defendant
was not entitled to admt the statenent into evidence pursuant to
Rule 807." Accordingly, Defendant’s Mtion for a New Trial is
denied in this respect.

3. Jury instruction

Def endant al so argues that he is entitled to a new trial
because the Court erred ingiving a “willful blindness” instruction
tothe jury. Defendant does not chal |l enge the substantive | anguage
of the Court’s “willful blindness” instruction. Rather, Defendant
contends a “wllful blindness” instruction was not justified
because the CGovernnent failed prove that he deliberately avoi ded
learning that it was illegal to sell body arnor.

“A‘willful blindness’ instructionallows ajury to inpute the
el ement of know edge to the defendant if the evidence indicates
that he purposely closed his eyes to avoid know ng what was t aki ng

pl ace around him” United States v. Khorozian, 333 F.3d 498, 508

(3d Gr. 2003) (quoting United States v. Schnabel, 939 F.2d 197,

" Even if Defendant had nmmde a sufficient showing of

trustworthiness, the Court would still conclude that Huffman’s
hear say statenent was i nadm ssi bl e because Defendant has failed to
even address the four remaining requirenents of Rule 807. In
parti cul ar, Def endant has failed denonstrate that through
reasonable efforts he could not procure nore probative evidence
(i.e., the direct testinmony of Huffman) on the point at issue.
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203 (4th Cr. 1991)); see also United States v. Stewart, 185 F.3d

112 (3d Cr. 1999) (upholding “wllful blindness” instruction in
mai | fraud case). “To find know edge premsed on . . . [a]
‘W lIlful blindness’ theory, the jury nmust be able to concl ude that
‘the defendant hinself was subjectively aware of the high
probability of the fact in question, and not nerely that a
reasonabl e man woul d have been aware of the probability.”” United

States v. Brodie, 403 F. 3d 123, 148 (3d G r. 2005) (quoting United

States v. Caminos, 770 F.2d 361, 365 (3d Gr. 1985)). “Awllful

bl i ndness instruction is justified when the defendant clains to
lack guilty know edge, yet the evidence, taken in the |ight nobst
favorabl e to the governnent, suffices to support an inference that
he deliberately shut his eyes to the true facts.” Khorozian, 333

F.3d at 508 (quoting United States v. Singh, 222 F.3d 6, 11 (1st

Gir. 2000)).3

The Court concludes that the Governnment presented anple

8 Def endant does not appear to dispute that he placed his | ack
of guilty know edge in issue at trial. Indeed, although Def endant
did not present any evidence at trial, his theory of defense, as
reveal ed by def ense counsel’s cross-exam nation of the Government’s
W t nesses and cl osing argunent to the jury, was prem sed in part on
the Governnent’s failure to prove that Defendant knew that it was
illegal to sell the body arnor. See Singh, 222 F.3d at 11 (hol di ng
that propriety of willful blindness instruction “does not depend on
a showing of an explicit denial of guilty know edge out of the

defendant’s own nmouth . . . so long as a practical evaluation of
the record reveals that the defense was pitched in that
direction”). The Court’s analysis of Defendant’s “wllful
bl i ndness” <challenge is, therefore, |imted to whether the

Gover nient presented sufficient evidence to justify the
i nstruction.
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evidence to justify a “wllful blindness” instruction. I n
particular, the jury could reasonably infer from Defendant’s
repeated m srepresentations to his superior officers concerning his
sal es of body arnor on eBay that he was at least willfully blind
to, if not actually aware of, the illegality of his conduct.
Accordingly, Defendant’s Mdtion for a New Trial is denied in this
respect .
V.  CONCLUSI ON

For the foregoi ng reasons, Defendant’s Mdtion for Judgnment of
Acquittal pursuant to Federal Rule of Crim nal Procedure 29 or, in
the alternative, Motion for a New Trial pursuant to Federal Rul e of
Crimnal Procedure 33 is denied inits entirety.

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
v. . CRIMNAL No. 04-CR-819

ST. CLARENCE D. AVERY
ORDER
AND NOW this 3rd day of August, 2005, upon consideration of
Defendant’s “Mdtion for Judgnent of Acquittal or, in the
Al ternative, a New Trial” (Docs. No. 35, 41), and the Governnent’s
Response thereto, IT IS HEREBY ORDERED t hat said Mdtion is DEN ED
inits entirety.

BY THE COURT:

s/ John R. Padova
John R Padova, J.




